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or of either class who has obtained a creditors, both by supporting their liens 

legal hold, by execution or otherwise, on when first acquired against separate pro- 

either kind of property, can be defeated perty, and by postponing the liens of 

in his right by this rule, is a different separate creditors on joint property, 

question, on which we have not space to though prioT in time, 

enter. The tendencies of the cases are J. T. M. 
strongly in favor of the partnership 



District Court of Kansas. 

DAYID MEDE v. JOHN HAND. 

The constitutional convention or legislature of a state may modify or change the 
remedy of a creditor ; the only limit imposed upon these bodies by the national 
constitution is, that the change or modification shall not be such as to impair the 
obligation of the contract. 

Laws, exempting a reasonable amount of the property of a debtor from execu- 
tion, are valid as to prior contracts. 

The validity of appraisement and exempting laws, with reference to the pro 
vision of the constitution of the United States forbidding any state to pass a law 
impairing the obligation of contracts, discussed by Gilchkist, J. 

On March 10th 1858 John Hand executed to David Mede a 
note, in the following words and figures, to wit : — 

" March 10th 1858. 
" $1000.00. 

" One day after date I promise to pay to David Mede, or order, 
one thousand dollars, with 12 per cent, interest, until paid. Value 
received. 

[Signed.] " John Hand." 

On the fifth of July 1861, Mede commenced an action upon the 
note in the Shawnee county District Court. On the first day of 
the October Term, the plaintiff, Mede, took a judgment against 
Hand for $1890, debt and interest. 

On the first of March 1862, the sheriff of Shawnee county 
levied an execution upon the south-east quarter of section four, 
town thirteen, range thirteen, east of the third principal meridian, 
as the land of the defendant, Hand, upon which he then lived. 
Hand notified the sheriff, at the time of the levy of the execution, 
that he claimed said land as exempt from sale, under execution, 
by virtue of the 9th section of Article 15th of the Constitution 
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of the state of Kansas. The sheriff did not cause the land to he 
appraised. The sheriff disregarded the notice of the claim of 
exemption, and, on the 6th of February 1862, made the sale. On 
the 1st of April following, it being the first day of the next term, 
the plaintiff, Mede, moved the court to confirm said sale. 

This motion was resisted by the defendant. 

After the date of the note upon which judgment was rendered, 
the legislature of Kansas passed an act requiring the sheriff not 
to sell property for less than two-thirds of its appraised value. 
(See sections 444., 445, and 446 of the Kansas Code of Civil 
Procedure.) 

In September 1861, the legislature passed another act which 
provided that judgment-debtors or their assignees and lien-creditors 
might redeem property sold on execution within two years from 
the day of sale by paying the amount of the bid with interest. 

The 9th section of article 15th of the constitution of the state 
of Kansas, which took effect on the 29th of January 1861, pro- 
vides " A homestead to the extent of one hundred and sixty acres 
of farming land, or of one acre within the limits of any incor- 
porated town or city, occupied as a residence by the family of the 
owner, together with all the improvements on the same, shall be 
exempted from forced sale under any process of law, and shall not 
be alienated without the joint consent of both husband and wife, 
when that relation exists ; but no property shall be exempt from 
sale for taxes, or for the payment of obligations contracted for the 
purchase of said premises or for the erection of improvements 
thereon : Provided, The provisions of this section shall not apply 
to any process of law obtained by virtue of a lien given by the 
consent of both husband and wife." 

Against the confirmation of the sale the defendant objected, for 
the following reasons : — 

First. Because, under the constitution of the state (Art. 15, sec. 
9, supra), the property was altogether exempt. 

Second. Because, under the Code of Civil Procedure (sects. 
444-6), the property should have been appraised before the sheriff 
proceeded to sell it, and it should not have been sold for less than 
two-thirds of its appraised value. 

Third. Because, under the act of the state legislature, which 
became a law September 2d 1861, it should have been sold sub- 
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ject to redemption, and no deed made until the expiration of the 
time of redemption. 

The plaintiff contended that the foregoing provisions of the con- 
stitution and acts of the legislature, so far as they relate to this 
case, are contrary to the 10th section of the first article of the 
constitution of the United States, and consequently void. This 
section provides that " no state shall pass any law impairing the 
obligation of contracts." 

The opinion of the court was delivered by 

Gilchrist, J. — The first question which arises is, whether this 
provision of the constitution of the United States applies to the 
constitution of the state of Kansas. If the prohibition was a limi- 
tation upon the power of the legislature of a state, then it would 
not apply to a constitution ; but as it is a limitation upon the power 
of the state, the state has no more power to do the thing prohibited, 
through a constitutional convention, than it has by or through its 
legislature ; consequently the provision of the constitution of the 
state of Kansas, for the purposes of this case, is to be considered 
as though it were an act of the legislature. 

The main question is, Do these enactments impair the obligation 
of the contract upon which the judgment in this case was ren- 
dered ? If they do, they are within the express letter, as well as 
the spirit, of the prohibition, and consequently void. If they, on 
the contrary, do not, then they are valid. 

In determining this question, it is necessary to understand 
clearly what is meant by " obligation of contracts." Chief Jus- 
tice Marshall, in the case of Sturges v. Crowninshield, 4 Wheat. 
122, has defined the phrase "obligation of contracts" with clear- 
ness and precision, and supported the correctness of his definition 
by a train of reasoning that is unanswerable. " A contract is," 
says he, " an agreement in which a party undertakes to do, or not 
to do, a particular thing. The law binds him to perform his under- 
taking, and this is, of course, the obligation of his contract. In 
the case at bar, the defendant has given his promissory note to 
pay the plaintiff a sum of money on or before a certain day. The 
contract binds him to pay that sum on that day ; and this is its 
obligation. Any law which releases a part of this obligation must, 
in the literal sense of the word, impair it." 

The obligation is created by the stipulation of the parties. It 
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is enforced by the law. It is as perfect in a state of nature as in 
a civil community. The only difference is in the mode of enforc- 
ing it. See striking illustration by Marshall, C. J., in Ogdcn 
v. Sanders, 11 Wheat. 213. 

When individuals enter into society, they relinquish the natural 
right of coercion, and society, on its part, engages to furnish a 
remedy for the violation of contracts or other wrongs. It is then 
the duty of society to furnish reasonable and adequate remedies. 
But these remedies are subject to be changed and modified from 
time to time, according to the views of society and the dictates of 
humanity and public policy. And such modification and change 
do not in any sense impair the obligation of contracts. Obliga- 
tion and remedy are two distinct and different things. " They," 
in the language of Chief Justice Marshall, " originate at differ- 
ent times." The obligation to perform, is coeval with the under- 
taking to perform ; it originates with the contract itself, and oper- 
ates anterior to the time of performance. The remedy acts upon 
a broken contract and enforces a pre-existing obligation. The 
legislature has no power to change a contract in the smallest par- 
ticular. To do so would impair its obligation ; but it has full 
power to change and modify the remedy from time to time, accord- 
ing to its pleasure. And such change does not in any respect 
impair the obligation of the contract. The provision of the con- 
stitution under consideration contemplates restraint as to the obli- 
gation of contracts, not as to the application of remedy. It leaves 
each state to furnish such remedy as it may think proper for the 
enforcement of the obligation. 

That obligation and remedy are distinct from each other, may 
be further illustrated by an examination of the state constitutions. 
They, it will be found, provide for each, as two separate and dis- 
tinct things. 

The constitutions of the states of Maine, Virginia, South Caro- 
lina, Alabama, Mississippi, Louisiana, Tennessee, Michigan, Ark- 
ansas, Texas, and Iowa, all provide that the legislature " shall 
pass no law impairing the obligation of contracts." The consti- 
tutions of the states of Ohio, Indiana, and Illinois provide that the 
legislature shall not " pass any law impairing the validity of con- 
tracts." The constitutions of the states of Kentucky and Penn- 
sylvania provide that no law shall be passed " impairing contracts." 
Now it is evident that the conventions, which framed these con- 



86 MEDE v. HAND. 

Btitutions, as well as that which framed the constitution of the 
United States, intended to provide for precisely the ■same thing. 
The inviolability of contracts made by the parties, against legis- 
lative infraction, was the thing intended to be secured. This was 
the idea in the mind of the conventions ; and the phraseology by 
which this idea is expressed, belongs to the person who framed 
the provision ; and, as in some of the constitutions, the word con- 
tract alone is mentioned, in some others the word validity of con- 
tracts, while in others the obligation of contracts. They should 
be so construed as to give effect to the leading idea in the mind 
of the conventions,- without placing too much stress upon the mean- 
ing of the word obligation. These state constitutions having 
secured the inviolability of contracts, as made by the parties, 
proceed to make regulations for remedies upon violated contracts, 
or for the violation of rights. The constitution of the state of 
Maine, in the 19th section of the " Declaration of Rights," pro- 
vides that " every person, for an injury done him in his person, 
reputation, property, or immunities, shall have a remedy by due 
course of law ; and right and justice shall be administered freely 
and without sale, completely and without denial, promptly and 
without delay." The other constitutions contain substantially 
the same provision. They also provide substantially that the trial 
by jury shall remain inviolate. The constitution of the United 
States also provides for the remedy. In the same section, which 
prohibits any state from passing any law impairing the obligation 
of contracts, it is provided that " no state shall make any thing 
but gold and silver coin a tender in payment of debt." 

Now, when we find these constitutions securing the inviolability 
of contracts, and at the same time providing for a remedy in case 
of their violation, it is impossible to conceive that the conventions 
which framed them regarded " contracts," " validity of contracts," 
or " obligation of contracts" as including the remedy to be pro- 
vided for their enforcement when violated. 

The legislature has no power to change the contracts as made 
by the parties, but in determining in what time suits shall be 
brought in their courts, for the enforcement of broken contracts, 
the form of action, the process to be used, the mode of trial, the 
property which shall be subjected to the payment of judgments, 
the mode of selling or disposing of that property, they are making 
regulations which relate purely to the remedy, and are bound only 
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by those provisions of the constitution which relate to the remedy 
also ; for any abuse of this power amounting to a denial of remedy, 
would violate those provisions, and not the one which secures the 
inviolability of contracts. 

The contract is extinguished by the judgment entered upon it, 
and the court entering the judgment decides every question of 
law touching its obligation or validity. It then becomes a debt 
of record and not by contract. A suit cannot afterwards be main- 
tained on the contract, and in cases where the contract provides 
for a rate of interest higher than that provided by law, after judg- 
ment it draws interest according to the legal, and not the contract 
rate. This could not be the case if the contract was still in force 
and under the protection of the provision of the constitution, that 
it should not be impaired. Were it otherwise, if contracts con- 
tinue in force, and the law in force at the time and place of mak- 
ing the contract, regulating the remedy on broken contracts, 
constitute the obligation of contracts, every court in entering 
judgment on contracts should specify the time and place, when 
and where the contract was made, as well as its rate of interest, 
and the sheriff or marshal, in executing such judgment, should 
be governed as to the property subject to its payment, and the 
mode of disposing of or selling the same, not by the law in force 
at the time and place of its execution, but by the law in force at 
the time and place, when and where the contract was made. 

The distinction between contract and remedy is generally, if not 
universally, admitted by courts, and the only limitation imposed 
upon the power of the legislature to regulate remedies in any case 
which I have been able to find, is that it should not be so regu- 
lated as to impair the obligation of contracts. 

In the case of Ogden v. Sanders, 11 "Wheat. 213, Chief Justice 
Marshall, after showing that obligation and remedy are distin- 
guishable from each other ; that the first is created by the act -of 
the parties, and the last afforded by the government, says : " If 
the law goes further (than to regulate the remedy) and annuls the 
obligation Avithout affording the remedy which satisfies it, if its 
action on the remedy be such as palpably to impair the obligation 
of the contract, the very case arises which we suppose to be within 
the constitution. If it leaves the obligation untouched, but with- 
holds the remedy, or affords one which is merely nominal, it is 
like all other cases of misgovernment, and leaves the debtor still 



88 MEDE v. HAND. 

liable to his creditor, should he be found, or should his property 
be found where the law affords a remedy." 

In the case of Q-reen v. Biddle, 8 Wheat. 1, the court says : " It 
is no answer that the acts of 'Kentucky now in question are regula- 
tions of the remedy, and not of a right to the lands. If these acts so 
change the nature and extent of existing remedies as materially 
to impair the rights and interests of the owner, they are just as 
much a violation of the compact as if they directly overturned 
his rights and interests." 

In the case of Bronson v. Kinzie et al., 1 How. 311, the court 
adopt and approve this rule, and say " If the law of a state passed 
afterwards has done nothing more than change the remedy upon con- 
tracts of this description, they would be liable to no constitutional 
objection, for, undoubtedly, a state may regulate at pleasure the 
modes of proceeding in its courts, in relation to past contracts as 
well as future. It may, for example, shorten the period of time 
within which claims shall be barred by the Statute of Limitations. 
It may, if it thinks proper, direct that the necessary implements 
of agriculture, or the tools of a mechanic, or articles of necessity 
and household furniture, shall, like wearing apparel, not be liable 
to execution on judgments. Regulations of this description have 
always been considered, in every civilized community, as properly 
belonging to the remedy, to be exercised or not, by every sover- 
eignty, according to its own views of policy and humanity. It 
must reside in .every state to enable it to secure its own citizens 
from unjust and harassing litigation, and to protect them in those 
pursuits which are necessary to the • existence and well-being of 
every community. And, although a new remedy may be deemed 
less convenient than the old one, and may in some degree render 
the recovery of debts more tardy and difficult, yet it will not fol- 
low that the law is unconstitutional. Whatever belongs merely 
to the remedy may be altered according to the will of the state, 
provided the alteration does not impair the obligation of the con- 
tract. But if that effect is produced, it is immaterial whether it 
is done by acting on the remedy or directly on the contract itself. 
In either case it is prohibited by the constitution." 

I have found no case laying down a rule more restrictive than 
these of the power of the legislature relating to remedies for the 
enforcement of contracts. The two last cases illustrate the effect 
of this rule. In Q-reen v. Biddle, the acts of the Legislature 
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of Kentucky were held to impair the compact between the states 
of Virginia and Kentucky. That compact, as construed by the 
court, provided that all questions touching lands in Kentucky held 
under grants from the state of Virginia should be tried and decided 
according to the laws of Virginia then in force. The laws of 
Kentucky provided that those rights should be tried and decided 
in a different manner, and of course they directly impaired the 
compact. 

And in Bronson v. Kinzie it will, on examination, be perceived 
that the obligation to pay was created by the bond, and if nothing 
more had been done, Bronson would have had to take such remedy 
as the law afforded him ; but he proceeded further and secured to 
himself a complete remedy for the enforcement of the obligation 
of the bond, and it follows necessarily that any law which changed 
to his prejudice the remedy thus secured by his contract would 
impair the obligation of that contract. 

A law discharging any portion, however small, of the mortgaged 
premises from the payment of the debt, or imposing onerous con- 
ditions upon the mode of selling the same, would impair the con- 
tract, and if the remedy provided by law for the enforcement of 
contracts in force at the time the contract is made, is to be regarded 
in the same light as a remedy secured by the contract of the par- 
ties, then it would follow, as a necessary consequence, that any 
law subsequently made exempting any property, however small, 
from the payment of the contract, which at the time of the making 
of the contract was by law subject to the payment thereof, would 
impair the obligation of the contract. 

If, then, when a contract is made, the law in force subjects all 
the property without exception to the payment of the debt created 
by the contract, any law passed afterwards, exempting necessary 
implements of agriculture, or the tools of a mechanic, or articles 
of necessity and household furniture, would impair the obligation 
of the contract ; it would be no answer to say that regulations of 
this description have always been considered, in every civilized 
community, as properly belonging to the remedy, to be exercised 
or not by every sovereignty according to its own views of policy 
and humanity ; for whatever may have heretofore been considered, 
the states of the Union are expressly prohibited from the exercise 
of such power. The question is not whether it is proper and 
expedient for a state to exercise such power, but whether the 
state has, under the constitution, power to exercise it. The pro- 
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Mbition is general, and does not depend upon expediency. It fol- 
lows, then, that the admission that the legislature may, after a con- 
tract has been made, exempt from its payment any property, which 
at the time it was made was subject to its payment, implies that 
the laws in force at the time contracts are made for their enforce- 
ment, do not constitute the obligation of the contract, and that all 
laws, providing remedies for the enforcement of contracts, are 
subject to be changed from time to time by every sovereignty, 
according to its own views of policy and humanity. That this 
power must reside in every state to secure its citizens from unjust 
litigation, and to protect them in those pursuits which are neces- 
sary to the existence and well-being of every community. 

If these views be correct, the provisions of the constitution 
and laws of both the state and territory of Kansas, exempting 
homesteads from forced sales, and regulating the manner of sell- 
ing property under execution, and providing that lands sold 
under execution shall be subject to redemption, are valid, as well 
in respect to contracts made before, as after their adoption. 

It is as much a violation of the Constitution of the United 
States, to exempt the necessary implements of agriculture, or the 
tools of a mechanic, or articles of necessity and household furni- 
ture from sale for the payment of debts due by contract, as it is 
to exempt from such sale a farm or a house and lot in a town ; 
the only difference is in expediency. There is no difference in 
principle. And if the power to do so in either case exists, it is 
to be exercised or not by the state, according to its own views of 
policy and humanity. If the power to do so does not exist, it 
cannot be exercised in either case ; if it does exist, it may be 
exercised in either or both, at the pleasure of the state. 

Having shown that property may be exempted altogether from 
sale under execution, it is a familiar principle that the larger 
includes the smaller power, and that a state may, instead of 
exempting property altogether from sale, prescribe the terms and 
conditions upon which it shall be sold, such as that it shall not be 
sold for less than two-thirds of its value, and shall be subject to 
redemption from such sale within two years. If, in the exercise 
of this power, the legislature should so clog it with conditions as 
to amount to a denial of remedy, they would violate that provision 
of the state constitution which provides that " every person, for 
an injury done him in his person, reputation, property, or immu- 
nities, shall have a remedy by due course of law ; and right and 



MEDE v. HAND. 



91 



justice shall be administered freely and without sale, completely 
and without denial, promptly and without delay," and not the pro- 
vision of the Constitution of the United States, that no state shall 
pass any law impairing the obligation of contracts. The two pro- 
visions relate to and provide for different and distinct things. 

If the law for the enforcement of contracts does constitute their 
obligation, then it is the law in force at the time and place where 
the contract is made. Then, in order to determine whether the 
Constitution and law of Kansas impair the obligation of the con- 
tract in question, it is necessary to know at what place the coh- 
tract is made, and what were the laws then in force at that place 
for the enforcement of contracts. This would require that the 
sheriff should know at what time and place the contract was made 
upon which the judgment he was to execute was entered, as well 
as what laws were in force at that time and place, in order to know 
how to execute the same. 



I. We publish the foregoing opinion, 
though not given in the court of last 
resort in the state, for the -reason that it 
very clearly presents one view of the 
much-controverted question as to the 
true meaning of the provision in the 
National Constitution forbidding states 
from impairing the obligation of con- 
tracts, and for the additional reason, 
which it gives us pleasure to record, that 
in probably no state in the Union of 
equal population is there to be found 
more ability at the bar and on the bench 
than in the comparatively new state of 
Kansas. 

We quite recently had occasion {vide 
note to McGormkky. Rusch, 3 Am. Law 
Keg. N. S. 93, 105) to observe the diffi- 
culty, if not the impossibility, of recon- 
ciling all of the decisions upon the 
subject discussed in the foregoing opin- 
ion, and to state that they might, in a gen- 
eral way, be divided into three classes. 

One class maintains that the obligation 
of a contract, legally regarded, consists 
in the remedy which the law gives to 
enforce it, and, as a consequence, the 
efficiency of the remedy cannot be im- 



paired without thereby impairing the 
obligation. Another class broadly dis- 
tinguishes between "obligation" and 
" remedy, " and maintains that the 
remedy may be changed, or even wholly 
taken away by the legislature without 
contravening the Constitution of the 
United States. {See Read v. Frankford 
Bank, 10 Shepl. (Me.) 318 and other 
cases cited 3 Am. Law Keg. N. S. 
105.) The case under review would 
seem to range itself under this class. 

But the prevailing view is a middle 
one between these extremes, and asserts 
the doctrine that the remedy may bo 
changed in the regular and ordinary 
course of legislation, provided it be not 
destroyed, or the rights which existed in 
favor of the creditor at the time the con- 
tract was made are not substantially 
interfered with, seriously embarrassed, or 
defeated: Morse v. Gould, 11 N. Y. (1 
Kern.) 281, 1854 ; Branson v. Kinzie, 1 
How. (U. S.) 311, 1843; McCrackenv. 
Hayward, 2 Id. 608, 1844; Ganthy's 
Lessee v. Ewing, 3 Id. 311, 1844 ; Stur- 
ges v. Crowningshield, 4 Wheat. 200, 
201 ; Mason v. Haile, 12 Wheat. 373 ; 
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Ckadwick v. Moore, 8 Watts & Serg. 
49 ; McCormick v. Rusch, supra ; jImW 
v. Butcher, 2 Kalis. 135, 155, per 
Cobb, C. J. 

This view admits that, as to existing 
contracts, the legislature may make 
changes in the statute or law, provided 
the obligation be not affected. But what 
changes will b'e considered as impairing 
the obligation, is left uncertain, and 
depends upon the opinion which each 
distinct tribunal may happen to entertain 
or form. 

II. How far, if at all, the legislature 
may, as to prior contracts, pass laws 
exempting the property of the debtor 
from seizure and sale on execution, is a 
question which yet remains to be authori- 
tatively settled by the Supreme Court of 
the United States. 

The direct decisions on this subject in 
the state courts are comparatively few, 
to some of which we shall presently 
refer. Eminent judges have, however, 
in several instances expressed opinions 
favorable to the validity of reasonable 
exemption laws even when made to have 
a retrospective operation. In Bigelow 
v. Pritchard, 21 Pick. 169, 174, A. i>. 
1838, Putnam, J., arguendo, said: "It 
would not be contended, as we suppose, 
that the legislature may not lawfully 
exempt a part of the property of a 
debtor from attachment or levy on exe- 
cution, for example, articles of furni- 
ture, beds, bedding, &c., necessary for 
the debtor and his family. To that 
extent the remedy to enforce payment is 
diminished rightfully. " A similar opin- 
ion was expressed by Mr. Justice Wood- 
Burt, of the Supreme Court of the 
United States, in The Planters' Bank v. 
Sharp, 6 How. (U. S.) 301, 330, a. d. 
1848, with reference to laws exempting 
tools or household goods. 

So Chief Justice Taney, in Bronson 
v. Kinzie, remarks obiter that a state 
may as to past as well as future contracts, 



"if it think proper, direct that the 
necessary implements of agriculture, or 
the tools of a mechanic, or articles of 
necessity or household furniture, shall, 
like wearing apparel, not be liable to 
execution on judgments." 

This dictum of the chief justice was 
approved and decided to be law by the 
Supreme Court of Michigan, by which 
it was adjudged that an act exempting 
from execution certain property (e. g. 
"to each practical farmer, one yoke of 
cattle"), though retrospective, did not 
impair the obligation of contracts : Rock- 
well v. Hubbell, 2 Dougl. (Mich.) 197, 
1846 ; and see Id. 172, 38). 

But the dictum above referred to was 
disapproved and decided not to be law 
by the Supreme Court of New York in 
Quackenbush v. Banks, 1 Denio 128, 
132, 1845, in which Mr. Justice Bron- 
son, in the course of his very able opin- 
ion, affirmed that there was "no well- 
defined middle ground between holding 
that none of a debtor's property can, by 
a subsequent law, be withdrawn from 
the reach of the creditor, or else admit- 
ting that the whole of his estate may be 
exempted from sale on execution . " This 
view was affirmed on appeal by the Court 
of Appeals, the judges being equally 
divided in opinion (1 Comst. 129). The 
act, the validity of which was drawn 
in question, exempted only a limited 
amount of property, viz., "necessary 
household furniture and working tools 
and team owned by a householder or 
head of a family, to the value of not 
exceeding $150." The constitutionality 
of this act as to debts contracted before 
its passage, was again presented to the 
Court of Appeals in Morse v. Gould, 1 1 
N. Y. (1 Kern.) 281, 1854, and, upon 
great consideration, the court affirmed 
its validity. 

And the Supreme Court of Iowa has 
declared (llelfenstein v. Cave, 3 Iowa 
287 ; Newell v. Hayden, 8 Iowa ..40) 
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that laws granting exemptions from 
executions affect the remedy, and that 
the exemption of a homestead, subject 
to the qualifications and limitations pro- 
pounded in Bronson v. Kinzie, McCrack- 
en v. Haymard, is as truly a part of the 
remedy, as the exemption of a horse or 
other article of property. But in that 
state, as in most others, the homestead 
is expressly made liable for antecedent 
debts : 1 Iowa 442, 1 Am. Law Reg. 
(N. S.) 716, note. 

The validity of the homestead ex- 
emption provided for by the Constitution 
of Kansas (Art. 15, sec. 9, supra), as 
to prior contracts, came before the Su- 
preme Court of that state in the case of 
Cusie v. Douglass, and was decided in 
February of the present year (1865). 
The opinion, which was delivered by 
Crozier, C. J., is yet in MS., and will 
be reported in 2d Kansas, now in press. 
The court recognise Bronson v. Kinzie, 
and their obligation to follow it in the 
construction of the clause in the Na- 
tional Constitution. The decision in 
Cusie v. Douglass is based upon the 
above-quoted dictum of C. J. Taney as 
to the exemption of agricultural imple- 
ments, &c. The court remark that ' ' It 
is just as essential to the well-being of 
a community that the people have houses 
to live in as that they have tools and 
implements to work with. The prin- 
ciple that authorizes the exemption of 
the one must necessarily include the 
other." The court admitted that the 
state could not make disproportionate 
and unreasonable exemptions ; but, con- 
sidering that a general rule had to be 
adopted and the new condition of the 
country, they could not judicially say 
that the exemption was greater than 
sound policy dictated. 

The prediction of Bronson, J. (1 
Hill (N. Y.) 132), that "if the ques- 
tion turns on what is ' necessary' for the 
debtor and his family, the learned chief 
justice (Tanet) will find it impossible 



to stop with the articles he has enumer- 
ated," has thus come to pass. 

Here the exemption is of 160 acres of 
farming land, or of one acre if within 
the limits of a city or town, with ail 
improvements thereon. There is no limi- 
tation as to value. It may be worth 
thousands of dollars, or it may be worth 
only a very few hundreds. But if such 
an exemption is valid as to existing 
contracts, what or where is the limit ? 
In principle it is difficult to distinguish 
between a law exempting agricultural 
implements, tools, &c, and one exempt- 
ing a house or workshop ; and, it would 
seem, we must admit the validity of an 
act exempting a homestead, or else fall 
back upon what is perhaps the better 
and safer doctrine, viz., that, with re- 
spect to debts contracted in the state, 
"such property as was subject to execu- 
tion at the time the debt was contracted 
must remain subject to execution until 
the debt is paid." This gives us a plain, 
clear, safe, and just rule. The other 
rule is necessarily indefinite, and may be 
made the cover of gross frauds upon 
creditors. The creditor has no remedy 
against his debtor but to sell his prd- 
perty. If all the homesteads in a state 
are withdrawn from sale, it is evident 
that the rights of creditors are most 
materially diminished. On examining 
anew the decisions of the U. S. .Supreme 
Court on the subject of the obligation 
of contracts, from the earliest down to 
the latest (Hatvthornev. Calef, 2 Wall.), 
we are persuaded that that tribunal will 
deny the validity of exemption laws as 
to antecedent obligations. 

III. Whatever may be thought of the 
question on principle, or of the sound- 
ness of the views presented in the opin- 
ion of Judge Gilchrist with respect to 
the Appraisement Laws, it is undeniable 
that the weight of authority is against 
the validity of such laws as to contracts 
in existence at the time of their passage. 

We do not think the principal case 
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can successfully be distinguished from 
Branson v. Kinzie, McCrdcken v. Say- 
ward. 

Affirming the unconstitutionality of 
such legislation, see, in addition, Gant- 
ley's lessee v. Ewing (declaring Indiana 
Appraisement Law void) ; Pool v. Young, 
7 Mon. (Ky.) 587, 1828 ; Id. 542 ; 
Bailey v. Gentry, 1 Mo. 164, 1822; 4 
Id. 58, 1835 ; Willard v. Longstreet 
(holding such laws invalid as to prior 
contracts) 2 Doug. (Mich.) 172 ; see 
Id. 38, 197 ; Hunt v. Gregg, 8 Blackf. 
105 ; Rosier v. Hale (holding that valua- 
tion laws could not apply to prior con- 
tracts), 10 Iowa 470, 1860. 

A very interesting point under the 
Appraisement Law arose in the recent 
case of Heferlin v. Sinsinderfin, decided 
by the Supreme Court of Kansas in Feb- 
ruary 1864 (2 Kansas Rep). The note 
upon which the action was brought was 
made in the state of Missouri in A. d. 
1853, payable one day after date. Suit 
was commenced on the note in Kansas 
August 1st 1859, which was after the 
Appraisement Law took effect, and judg- 
ment was rendered for the plaintiff 
December 13th 1859, on which fi. fa. is- 
sued July 31st 1860. The case is silent 
as to whether the plaintiff was a resident 
of Kansas prior to the taking effect of 
the Appraisement Law, or was ever a 
citizen or resident of that state. It was 
held by the District Court that, inasmuch 
as the note upon which judgment was 
rendered antedated the passage of the 
Appraisement Laws, these laws could not 
constitutionally apply to it, and conse- 
quently a sale without appraisement was 
valid. But the Supreme Court, in the 
case last cited, reversed this ruling upon 
the ground that the case differed in a 
most important particular from Branson 
v. Kinzie and McCracken v. Hayward. 

The views of the court may be thus 
compressed: In those cases the con- 



tracts were made in Illinois at a time 
when no appraisement was required, and, 
upon an attempt to enforce them in that 
state, the Supreme Court of the United 
States held that to require the property 
to bring two-thirds of its appraised value 
would operate to impair the obligation 
of the contract. This was upon the 
theory that the law in force at the date 
of the contract was part of it, and could 
not be changed to the prejudice of the 
creditor. But here the contract was not 
made in Kansas ; it was made before 
Kansas was organized ; hence it was not 
made with reference to Kansas law, and 
there was no Kansas law to become part 
of it. The law of Missouri only became 
part of it with reference to its construc- 
tion when sought to be enforced in an- 
other state. Each state decides for itself 
how far, and in what manner, the pro- 
perty of its citizens may be sold ; and 
over this subject each state has full power 
provided it does not violate the obliga- 
tion of existing contracts. Changes in 
our laws cannot be said to impair the 
obligations of contracts made in another 
state. Foreign creditors must take out- 
laws as they find them. Plaintiffs might 
have complained of such a change if 
made in Missouri, where the contract 
was entered into. "But upon going 
into another jurisdiction in pursuit of 
their remedy, they cannot complain," 
says Croziee, C. J., " if the law of 
the remedy, at that place, is less efficient 
than the law of the place where the con- 
tract was made." 

We do not now recollect that this pre- 
cise point has before been decided ; and, 
assuming that the creditor had never 
resided or been domiciled in Kansas, and 
that the note was not made by a resident 
of or with reference to the laws of Kan- 
sas, we see no reason to doubt the cor- 
rectness of the conclusion reached. 

J. F. D. 



